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Court of Appeals of the District of Columbia 


No. 4846. 

i 

Morris Rosenberg, Appellant, 

! 

VS. 

• i 

United States. 


1 In the Police Court of the District of Columbia, 

April Term, 1928. 

No. 309,817. | 

I 

I 

! 

United States I 

i 

vs. . | y r r 0$, 

Morris Rosenberg. 

Information for Violation National Prohibition Act. 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 

April 7,1928. 

19.1928. 

23.1928. 

7,1928. 

2nd Count, Imposition pf sen- 


June 


June 

July 


Information filed. 

Plea Not Guilty. | 

Jury Trial Demanded. 

Verdict—1st Count, Guilty. 

“ 2nd Count, Guilty. j 

Notice given of intention of filing a motion 
for a new trial. 

Motion for a new trial filed. 

Motion for a new trial argued and overruled. 
Sentence—1st Count, 45 days. Committed. 


1—4846a 
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tence suspended, Personal Re¬ 
cognizance taken. 

Notice given of applying to Court of Appeals 
for Writ of Error. 

July 10,1928. Appeal bond set by Court at $1,500.00. 

Recognizance in the sum of $1,500 entered into on writ 
of error to Court of Appeals D. C. upon the Condition that 
in the event of the denial of the application for a writ of 
error the defendant will, within five days next after the 
expiration of ten days, appear in Police Court and abide by 
and perform its judgment, and that in the event of the 
granting of such writ of error, the defendant will appear in 
the Court of Appeals of the District of Columbia and abide 
by and perform its judgment in the premises. 

P. F. O’CONNOR, 

Surety. 


July 12, 1928. Bill of exceptions submitted. 

Aug. 23,1928. Bill of exceptions settled, signed, sealed 

and filed. 

Sept. 28,1928. Writ of Error received from Court of Ap¬ 
peals. 

Oct. 1,1928. Assignment of Errors filed. 

“ “ “ Designation of Record filed. 

Oct. 5,1928. Copy of record and proceedings in this 

case, together with Writ of Error, trans¬ 
mitted to Court of Appeals in obedience 
to said Writ. 

2 In the Police Court of the District of Columbia, 

April Term, A. D. 1928. 

First Count. 

District oe Columbia ss : 

Leo A. Rover, Esquire, Attorney of the United States in 
and for the District of Columbia, who, for the said United 
States, prosecutes in this behalf, by Walter M. Shea, 
Esquire, one of his assistants, comes here into Court, at 
the District aforesaid, on the seventh day of April in the 
year of our Lord one thousand nine hundred and twenty- 
eight in this said Term, and for the said United States, 
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| 

gives the Court here to understand and be informed, pn the 
oath of one William F. Burke that one Morris Rosenberg 
late of the District aforesaid, on the twenty-eighth day of 
March in the vear of our Lord one thousand nine hundred 
and twenty-eight with force and arms, at the District afore¬ 
said, and within the jurisdiction of this Court, did then and 
there unlawfully sell a certain intoxicating liquor to wit a 
liquid compound containing more than one-half of! 1 per 
cent of alcohol by volume and being tit for use as a bev¬ 
erage, against the form of the statute in such case made and 
provided, and against the peace and Government ; of the 
United States of America. 

Whereupon, the said Attorney of the United States, w T ho, 
in this behalf, prosecutes for the said United States, in 
manner and form as aforesaid, prays the consideration of 
the Court here in the premises, and that due proceedings 
may be had against the said Morris Rosenberg in this behalf 
to make him answer to the said United States touching and 
concerning the premises aforesaid. 

(Signed) LEO A. ROVER, 

Attorney of the United States in 

and for the District of Columbia, 

By-- 

His said Assistant. 

Personally appeared-before me this — |day of 

-, A. D. 192-, and, being duly sworn according to law, 

doth declare and say that the facts as set forth in the fore¬ 
going information are true. 

Assistant Attorney of the United States 

in and for the District of Columbia. 

i 

3 In the Police Court of the District of Columbia!, April 

Term, A. D. 1928. 

i 

Second Count. 

District of Columbia, ss : 

Leo A. Rover, Esquire, Attorney of the United States in 
and for the District of Columbia, who, for the said United 
States, prosecutes in this behalf, by Walter M. Shea, Es- 
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quire, one of his assistants, comes here into Court, at the 
District aforesaid, on the seventh day of April in the year 
of our Lord one thousand nine hundred and twenty-eight 
in this said Term, and for the said United States, gives the 
Court here to understand and be informed, on the oath of 
one William F. Burke that one Morris Rosenberg, late of 
the District aforesaid, on the thirtieth day of March, in 
the year of our Lord one thousand nine hundred and twenty- 
eight with force and arms, at the District aforesaid, and 
within the jurisdiction of this Court, did then and there un¬ 
lawfully possess a certain intoxicating liquor, to wit a 
liquid compound containing more than one-half of 1 per 
cent of alcohol by volume and being fit for use as a bever¬ 
age against the form of the statute in such case made and 
provided, and against the peace and Government of the 
United States of America. 

Whereupon, the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States, in 
manner and form as aforesaid, prays the consideration of 
the Court here in the premises, and that due proceedings 
may be had against the said Morris Rosenberg in this behalf 
to make him answer to the said United States touching and 
concerning the premises aforesaid. 

(Signed) LEO A. ROYER, 

Attorney of the United States in 

and for the District of Columbia, 
By WALTER M. SHEA, 

His said Assistant. 

Personally appeared William F. Burke before me this 
seventh day of April, A. D. 1928, and, being duly sworn 
according to law, doth declare and say that the facts as 
set forth in the foregoing information are true. 

(Signed) WALTER M. SHEA, 

Assistant Attorney of the United States 

in and for the District of Columbia. 

4 [Endorsed:] 7-10-28. Hitt, J. No. 309,817. United 

States vs. Morris Rosenberg. Viol. Nat. Pro. Act. 
Whelan. July Trial demanded. C. A. B. Witnesses: Wil¬ 
liam F. Burke, Hdq., R. J. Cox, Hdq., 0. J. Letterman, Hdq., 
H. M. Smith. B. $1,000—P. F. O’C. Apr. 7,1928. P. N. G. 
J. T. D. Filed April 7, 1928, F. A. Sebring, Clerk of Police 
Court, D. C. (5/1/28.) Cont’d to 5/15/2S-Kas. (5/15/28.) 
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Cont’d to 5/22/28-Kas. (5/22/28.) Cont’d to 5/28/28- 

Kas. (5/28/28) Cont’d to 6/4/28-Kas. (6/4/28) Cont’d 

to reassign—Kas. 6/19/28, Verdict: lc. Guilty; 2c. Guilty. 
Notice given of intention of filing a motion for a ne\/ trial. 
Cont’d 6/23/28—10. P. J. H. To remain on bond. June 23, 
1928, Motion for new trial filed. June 23, 1928, Gont’d 
6/27/28—10. For Hearing. June 27, 1928, Cont’d 6/30/28 
—10. 7/2/28. 7/7/28. July 7, 1928, lc. 45 days—C., 2c. 
Imp. sen. sus. P. R. Notice given of applying to Court of 
Appeals for Writ of Error. 7/10/28, Appeal bond set by 
Court at $1,500. Recognizance in the sum of $1,500 entered 
into on writ of error to Court of Appeals D. C. upon the con¬ 
dition that in the event of the denial of the application for a 
writ of error, the defendant will, within five days next after 
the expiration of ten days appear in Police Court and abide 
by and perform its judgment and that in the event of the 
granting of such writ of error, the defendant will appear in 
the Court of Appeals of the District of Columbia and abide 
by and perform its judgment in the premises. P. F. O’Con¬ 
nor, Surety. July 12, 1928, Bill of Exceptions submitted. 
July 24, 1928, Time for signing Bill of Exceptions extended 
to Aug. 23, 1928. August 23, 1928, Bill of Exceptions set¬ 
tled, sealed, signed and filed. Sept. 28, 1928, Writ of error 
received from Court of Appeals. P. F. O’Connor, Earle J. 
Reinberg, Attv.-in-Fact. October 1st, 1928, Assignment of 
errors filed. Designation of Record filed. Oct. 5/, 1928, 
Copy of record and proceedings in this case, together with 
writ of error, transmitted to Court of Appeals in obedience 
to said Writ. 

I 

5 In the Police Court of the District of Columbia, 

Holding a U. S. Branch. 

Number 309,817. 

United States 
v. 

Morris Rosenberg. 

I 

Motion for a New Trial. i 

Now comes the defendant and moves the Court fo^ a new 
trial in the above entitled cause, and for reasons therefor 
shows to the Court: 
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1. That the verdict on the first count was contrary to the 
weight of the evidence. 

2. That the Court erred in admitting evidence of com¬ 
plaints against the defendant and his place of business, 
which was solely hearsay evidence. 

3. And for other and just reasons which will appear upon 
the hearing of this motion. 

WHELAN & O’CONNELL, 
(Signed) By HARRY T. WHELAN, 

Attorneys for Defendant. 


To Asst. U. S. Attorney: 

Please take notice that the above motion will be called 
to the attention of the Court on Saturday, June 23, 1928, 
at 10 o’clock A. M., or as soon thereafter as counsel can 
be heard. 

WHELAN & O’CONNELL, 
(Signed) By HARRY T. WHELAN, 

Attorneys for Defendant. 

Received service June 22,1928. 

(Signed) R. F. CAM ALTER, 

Asst. U. S. Atty. 

6 [Endorsed:] Number 309,817. United States v. 
Maurice Rosenberg. Motion for a new trial. Filed 

June 22. 1928. F. A. Sebring, Clerk of the Police Court, 
D. C. Whelan & O’Connell, Attorneys, 610 Columbian 
Bldg. Main 6666. 7-7-28. Motion for a new trial argued 
and overruled. 

7 Recognizance. 

In the Police Court of the District of Columbia, the 10 Day 

of July, A. D. 1928. 

The United States 
v. 

Morris Rosenberg. 

On Writ of Error to the Court of Appeals of the District 

of Columbia. 

The Defendant and P. F. O’Connor, surety, acknowledge 
themselves to be indebted to the United States, District of 
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Columbia, in the sum of Fifteen Hundred dollars, lawful 
money of the United States, to be levied of their and each 
of their goods and chattels, land and tenements, upon con¬ 
dition, nevertheless, that whereas the said defendant was 
on the 19th day of June 1928, convicted in the Police Court 
of the District of Columbia of Vio. Nat. Pro. Act, and it 
was thereupon adjudged by said Court that said defendant 
2nd Count Imp. Sen. Sus. be committed to the Workj-house, 
to be imprisoned in Jail for the term of 1st Count Forty- 
five C. days; and whereas the said defendant ha^ taken 
exceptions to the rulings of the Court upon matters of law 
in said trial and having given notice in open court! of his 
intention to apply for a writ of error to a justice of the 
Court of Appeals of the District of Columbia: Now; there¬ 
fore, if said defendant shall, in the event of a denial of his 
application for said writ of error, within five days nekt after 
the expiration of ten days from the date hereof, appear in 
the Police Court and abide by and perform its judjgments 
in the premises, and in the event of the granting of such 
writ of error he shall appear in the Court of Appeals of 
the District of Columbia and prosecute said write of error 
and abide by and perform its judgments in the pJemises, 
then this recognizance to be void and of no force. 

(Signed) MORRIS ROSENBERG. 

P. F. O’CONNOR. ! 

FRED T. OWENS, 

Atty.-inrFaet. 

| 

I certify that the above recognizance was acknowledged 
in open Court, the 10 day of July, A. D. 1928; and that the 
sufficiency of said surety was approved by the Judges of 
said Police Court. 

Witness my hand and the seal of said Court. 

[Seal Police Court of District of Columbia.] 

E. M. HITT, 

Deputy Cleric Police Court, District of Columbia. 

8 In the Police Court of the District of Columbia, 10 

Day of July, A. D. 1928. 

P. F. 0 ’Connor, being duly sworn says that he is worth, 
over and above all his debts and liabilities, the sum of Five 


i 
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thousand dollars in unincumbered real estate, situated in 
the District of Columbia; that a part of the real property 
so owned by him is described as follows: —, and is worth 
the sum of — dollars; That — owns said property in fee 
simple, free and unincumbered by deed of trust, mortgage, 
judgment, or otherwise; That — is not surety nor responsi¬ 
ble on subsisting bonds in the Police Court or the Su¬ 
preme Court of the District of Columbia to exceed in the 
aggregate the value of — unincumbered real estate. 

P. F. O’CONNOR. 

FRED T. OWENS, 

Atty.-in-Fact. 


Witnesses: 


Subscribed and sworn to before me this 10 dav of July, 
A. D. 1928. 


E. M. HITT, 

Deputy Clerk Police Court, District of Columbia. 


[Endorsed:] No. 309,817. Police Court, District of 
Columbia. Recognizance on Writ of Error to the Court 
of Appeals, D. C. The United States vs. Morris Rosen¬ 
berg. $1,500. P. F. O’Connor, Surety. Taken the 10 day 
of July, 1928. E. M. Hitt, Deputy Clerk, Police Court, D. C. 


9 In the Police Court of the, District of Columbia, 
Holding a United States Branch. 


Number 309,817. 


United States 
v. 

Morris Rosenberg. 


Bill of Exceptions. 

Be it remembered: That, upon the trial of this case, on 
the 19th day of June, A. D. 1928, before the Honorable 
Judge Isaac R. Hitt, and a jury, in the United States 
Branch of the Police Court of the District of Columbia, to 
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maintain the issue on its part joined, the United States 
produced the following* evidence, and the following pro¬ 
ceedings w r ere had: I 

That, on the 7th day of April, A. D. 1928, an Information 

was filed against the defendant, Morris Rosenberg, by the 
United States, being filed by Walter M. Shea, Assistant 
United States Attorney, and being prosecuted in the name 
of Leo A. Rover, United States Attorney in and for the 
District of Columbia, by his assistant, R. F. Camalier 
The Information charged the defendant, Morris Rosen¬ 
berg, in two counts with having violated the National Pro¬ 
hibition Act. | 

The first count charged that the defendant, Morns 

Rosenberg, on the 28th day of March, A. D. 19-.8, did, 
within the District of Columbia, then and there unlawfully 
sell certain intoxicating liquors, to wit, a liquid compound 
containing more than one-half of one per cent of [alcohol 
by volume, and being fit for use as a beverage, in violation 
of the National Prohibition Act. : 

10 The second count charged that the defendant, 
Morris Rosenberg, on the 30th day of Marcl^, A. D. 
1928, did, within the District of Columbia, then and there 
unlawfully possess certain intoxicating liquors, to wit, a 
liquid compound containing more than one-half of one per 
cent of alcohol by volume and being fit for use as a bever¬ 
age, in violation of the National Prohibition Act. j 

That on the 7th day of April, A. D. 1928, the defendant 
entered a plea of “not guilty” to the charges contained in 
the aforesaid Information and demanded a jury trjal. 

That on the 19th day of June, A. D. 1928, the defendant 
was tried and convicted as charged, and counsel for the 
defendant thereupon gave notice of his intention to file a 

motion for a new trial. . ; 

That on the 23rd day of June A. D. 1928, a motion for a 

new trial was filed. j. 

That on the 7th day of July, A. D. 1928, the motion for 

a new trial was heard and overruled, and the' defendant 
was sentenced to serve a term of forty-five. (45) days in 
the Washington Asylum and Jail, on the first count of the 
Information. The defendant’s personal recognizance was 
taken on the second count of the Information. Counsel for 
the defendant noted an exception and gave notice of his 
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intention to apply to the Court of Appeals of the District 
of Columbia for a writ of error. 

The Government called as a witness one H. M. Smith, 
who testified that, he was a member of the Metropolitan 
Police Department; that on the 28th day of March, A. D. 
1928, he purchased one-half pint of com whiskey and paid 
therefor the sum of one dollar, from one ‘Mr. Rosenberg, 
white, first name unknown, about 5 feet, 4 inches, 130 lbs., 
40 years old. ’ 

11 Thereupon William F. Burke was called as a wit¬ 
ness for the Government, and testified that he was a 
member of the Metropolitan Police Department; that on 
the 30th day of March, A. D. 1928, with a search warrant 
he proceeded to the premises of Morris Rosenberg at 1104 
Eighth Street, Southeast, Washington, D. C.; that the said 
officer was then asked by the District Attorney whether 
or not he had sent H. M. Smith, an officer of the Metro¬ 
politan Police Department, to said premises, 1104 Eighth 
Street, Southeast, Washington, D. C., on the 28th day of 
March, A. D. 1928, to purchase liquor. Counsel for the 
defendant thereupon objected to the question on the ground 
that it was irrelevant and immaterial, which objection was 
overruled, except as to the words “to purchase liquor.” 
Exception was duly noted. Counsel for the Government 
thereupon asked witness Burke whether or not he had sent 
H. M. Smith to the said premises, whereupon Officer Burke 
answered that they had had complaints that the defendant, 
Morris Rosenberg, was violating the National Prohibition 
Act. Counsel for the defendant thereupon moved to strike 
out the answer on the ground that it was hearsay evidence. 
This motion was overruled, except as to the words “Na¬ 
tional Prohibition Act.” Exception -was duly noted. Coun¬ 
sel for the defendant expressed his intention of applying 
to the Court of Appeals for a writ of error. Thereupon, 
the District Attorney asked witness Burke whether or not 
the complaints were few or numerous. He answered nu¬ 
merous. Counsel for the defendant objected to this ques¬ 
tion, which objection was overruled with the statement by 
the Court that the nature of the complaints must not be gone 
into. Exception was duly noted. 
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Thereupon Sergeant 0. J. Letterman was called is a wit¬ 
ness for the Government. He was asked by the District 
Attorney to state whether or not he had sent Officer H. M. 
Smith to said premises 1104 Eighth Street, Southeast, 
Washington, D. C. Witness Letterman was asked by the 
District Attorney if it was not a fact that he had had 
12 complaints that the defendant, Morris Rosenberg, 
was violating the National Prohibition Act. Counsel 
for the defendant objected to this question, which objection 
was overruled except as to the words “National Prohibi¬ 
tion Act. ’ ’ Exception was duly noted. Whereupon, witness 
Letterman answered that he had had numerous complaints 
that the defendant, Rosenberg, was violating the law. Coun¬ 
sel for the defendant moved to strike out the aiiswer of 
witness Letterman. This motion was overruled and an ex¬ 
ception duly noted. 

Whereupon the defendant, Morris Rosenberg, was called 
as a witness and testified in his own behalf; he denied ever 
having sold the said H. M. Smith any intoxicating liquor. 

A verdict of “g-uilty” as charged was returned by the 
jury, and counsel for the defendant gave timely and ap¬ 
propriate notice of his intention to apply to the Court of 
Appeals for a writ of error. 

And the Court hereby certifies that the foregoing is a 
substance of the evidence upon the questions to which ex¬ 
ceptions were duly noted, upon which the jury rendered a 
verdict of “guilty.” ■ 

The defendant now tenders this, his Bill of Exceptions 
herein, and prays that the same be signed and sealed, en¬ 
rolled and made a part of the record in this case, nunc pro 
tunc, this 23rd day of August, A. D. 1928, which is ac¬ 
cordingly done. 

ISAAC R. HITT, 

Judge Police Court, D. C. 

Service of copy acknowledged this 22 day of Aug., A. D. 
1928. 

(Sgnd.) R. F. CAMALIEjR, 

Assistant United States Attorney, D. C. 

We agree to this Bill. 

(Signed) HARRY T. WHELAN, 

Atty. for Def. 
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13 [Endorsed:] Copy. United States vs. Morris Ro¬ 
senberg. Bill of Exceptions. Submitted July 12, 

1928. August 23, 1928, Bill of Exceptions settled, signed 
& sealed & filed. 

14 In the Police Court of the District of Columbia. 

Number 309,817. 

United States 


v. 

Morris Rosenberg. 

Assignment of Errors. 

Now comes Morris Rosenberg, the defendant herein, by 
his attorney and for errors in the above-entitled cause, 
as-igns the following: 

1. That the court erred in overruling the objections of 
the defendant to testimony offered by the Government re¬ 
garding complaints about the defendant. 

2. That the court erred in sustaining defendant’s ob¬ 
jection to hearsay evidence. 

3. That the court erred in admitting irrelevant and im¬ 
material testimony over the objection of the defendant. 

WHELAN & O’CONNELL, 
(Signed) By W. B. O’CONNELL, 

Attorneys for Defendant. 

(Signed) R. F. CAMALIER, 

Asst. U. S. Attorney. 

Oct. 1, 1928. 

15 [Endorsed:] Number 309,817. United States v. 

Morris Rosenberg. Assignment of Errors. Whelan 
& O’Connell, Attorneys for Defendant. Filed Oct. 1, 1928. 
F. A. Sebring, Clerk Police Court, D. C. 
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16 In the Police Court of the District of Columbia., Hold¬ 

ing a U. S. Branch. 

Number 309,817. 

United States 
vs. 

Morris Rosenberg. 

Designation of Re" \ 

The clerk, in preparing the record on appeal, will please 
include the following: 

1. The Information. 

2. The verdict. 

3. The motion for a new trial. 

4. The sentence. 

5. Bill of Exceptions. 

6. Notation of appeal in open court. 

7. Assignment of Errors. 

8. And this Designation. 

WHELAN & O’CONNELL, 
(Signed) By W. B. 0’CONNELL, 

Attorneys for Defendant. 

Service of copy acknowledged this 1st day of October, 
A. D. 1928. 

(Signed) R. F. CAMALIER, 

Asst. United States Attorney. 

17 [Endorsed:] Number 309,817. United States v. 
Morris Rosenberg. Designation of record. Whelan 

& O’Connell, Attorneys for Defendant. Filed Oct. 1, 1928. 
F. A. Sebring, Clerk Police Court, D. C. 

I 

18 United States of America, ss: 

The President of the United States to the Honorable Isaac 
R. Hitt, Judge of the Police Court of the District of Co¬ 
lumbia, Greeting: 

Because in the record and proceedings, as also in !;he ren¬ 
dition of the judgment of a plea which is in the said Police 
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Court, before you, between United States of America, Plain¬ 
tiff, and Morris Rosenberg, Defendant, No. 309,817, a mani¬ 
fest error bath happened, to the great damage of the said 
Defendant, as by his complaint appears. We being willing 
that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things con¬ 
cerning the same, to the Court of Appeals of the District 
of Columbia, together with this writ, so that you have the 
same in the said Court of Appeals, at Washington, within 
15 days from the date hereof, that the record and proceed¬ 
ings aforesaid being inspected, the said Court of Appeals 
may cause further to be done therein to correct that error, 
what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 28th. day of September, 
in the year of our Lord one thousand nine hundred and 
Twenty-eight. 

[Seal Court of Appeals, District of Columbia.] 


HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 


Allowed by 

GEORGE E. MARTIN, 

Chief Justice of the Court of 

Appeals of the District of Columbia. 


[Endorsed:] Received Sept. 28, 1928. 


19 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, F. A. Sebring, Clerk of the Police Court of the District 
of Columbia, do hereby certify that the foregoing pages, 
numbered from 1 to —, inclusive, to be true copies of origi¬ 
nals in cause No. 309,817, wherein the United States is 
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plaintiff and Morris Bosenberg defendant, as the same re¬ 
main upon the files and records of said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, the City of Washington, iit said 
District, this 8th day — October, A. D. 1928. 

[Seal Police Court of District of Columbia,] 

F. A. SEBBING, 

Clerk Police Court, Dist. of Columbia. 

Endorsed on cover: District of Columbia Police Court. 
No. 4846. Morris Bosenberg, appellant, vs. United States. 
Court of Appeals, District of Columbia. Filed Oct. 5, 1928. 
Henry W. Hodges, clerk. 
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IN THE 

(Knurl nf Appeals nf X\\t 
Stslrtrl nf (Knlnmbta 


OCTOBER TERM, 1928 


No. 4846 


MORRIS ROSENBERG, 

Appellant, 

v. i 

THE UNITED STATES OF AMERICA, 

Appellee. I 


APPEAL FROM THE POLICE COURT OF THE 
DISTRICT OF COLUMBIA 


BRIEF OF APPELLANT 


STATEMENT OF CASE 


Morris Rosenberg appeals from a judgment of the 
Police Court of the District of Columbia convicting 
him of violations of the National Prohibition Act in 
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an information in two counts; the first count of which 
charged him with the sale of intoxicating liquor in 
violation of the said Act, and the second count of which 
charged him with the illegal possession of intoxicating 
liquor in violation of the said Act. 


At the trial, one witness, H. M. Smith, testified that 
he was a member of the Metropolitan Police Depart¬ 
ment and that on the 28th day of March, 1928, he pur¬ 
chased from one ‘Mr. Rosenberg, white, first name 
unknown, about 5 feet, 4 inches, 130 lbs., 40 years old,’ 
one-half pint of corn whiskey and paid therefor the 
sum of one dollar. Other than the witness’ statement, 
there was no corroboration whatsoever of any kind or 
character to support the bare statement that he pur¬ 
chased the liquor as he testified. 


The only other witnesses were two police officers, 
William F. Burke and 0. J. Letterman, each of whom 
testified that being in possession of a search warrant, 
they went, on March 30th, 1928, to the premises of Mor¬ 
ris Rosenberg at 1104 Eighth Street, Southeast, Wash¬ 
ington, D. C. Over the objection of counsel for the 
defendant, officer Burke was permitted to state that 
they had sent the witness Smith to the said premises 
on March 28th, 1928, to purchase liquor. Officer Burke 
further testified that he had had complaints that the 
defendant, Morris Rosenberg, was violating the Na¬ 
tional Prohibition Act, whereupon counsel for the de¬ 
fendant moved to strike said testimony out, which mo¬ 
tion was overruled. Over the objection of counsel, the 
witness Burke was further permitted to testify, in re- 
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sponse to a question from the District Attorney, that | 
the complaints received about said Morris Rosenberg 
violating the National Prohibition Act were numer¬ 
ous. The court made the observation that while the 
testimony as to the frequency of the complaints was 
admissible, it was not permissible to go into the nature! 
of the complaints. The testimony of Officer Letter-! 
man was practically identical with that of Officer Burke 
as to the sending of the witness Smith to premises! 
1104 Eighth Street, Southeast, and as to the com-! 
plaints received concerning the defendant violating 
the Prohibition Law and their frequency, all of which! 
testimony was given over the objection of the defend¬ 
ant. The only evidence offered on behalf of the de^ 
fendant, Morris Rosenberg, was given by the defend-! 
ant himself, in which he denied absolutely of ever hav-i 
ing sold any intoxicating liquor to the witness Smith 
at any time. 


ASSIGNMENT OF ERROR 

The Court erred: j 

1. In overruling the objections of the defendant to 
testimony offered by the Government regarding com¬ 
plaints about the defendant. 

2. In not sustaining defendant’s objection to hear¬ 
say evidence. 

3. In admitting irrelevant and immaterial testi¬ 
mony over the objection of the defendant. | 
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ARGUMENT 


For the purpose of the argument, the three errors 
assigned may be discussed together. 


Careful analysis of the case would indicate that the 

W 

defendant was charged with the unlawful sale of in¬ 
toxicating liquor; that the one witness, who testified 
to this unlawful sale, was one Smith who made the 
statement that he purchased liquor, but outside of the 
statement that he purchased the liquor, there was no 
evidence whatsoever which would substantiate the 
statement or in anv wav corroborate it. When it is 
considered that the defendant denied that he sold the 
liquor, the jury was put into the position of deciding 
which of the two witnesses was to be believed. Un¬ 
questionably, the defendant was clothed with the pre¬ 
sumption of innocence and while it is true that it was 
within the discretion of the jury to believe the story of 
either witness, it is also true that the court could not 
and should not have permitted testimony to go before 
the jury, which was improper and irrelevant and of a 
nature and character that would undoubtedly discredit 
the testimony of the defendant. The court permitted 
two officers to say that they had sent the witness Smith 
to the premises of the defendant to purchase liquor 
and then permitted each of the officers to say that they 
had received complaints that the defendant was violat¬ 
ing the National Prohibition Act and that the com¬ 
plaints were numerous. Where these so-called com¬ 
plaints came from, does not appear; whether they were 
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based on any substantial foundation, does not appear, 
and they were unquestionably matters which were 
purely hearsay. That it is error to permit hearsay 
evidence given by an unidentified informant was held 
by this Honorable court in the case of Bolt vs. United 
States, 55 App. D. C. 120, where the court said: 


“The court erred in permitting the two police 
officers to testify as to what was said to them bv 
an unidentified informant, out of the presence 
of plaintiff in error. This was hearsay evidence 
and highly prejudical. See Engle vs. U. S., 48 
App. D. C. 466.” 


Whether or not there had been complaints against 
the defendant does not appear except from the fact 
that the officers made the statement that they had re¬ 
ceived complaints, and their statement that they had 
received complaints could in no way tend to prove that 
the defendant was guilty of the charge in the informa¬ 
tion. I 


In Ellis vs. District of Columbia, 45 App. D. C. 384, 
the court said: 


“For many reasons the general rule is that a 
defendant may not be convicted except upon Evi¬ 
dence tending to support the particular charge 
against him, and hence that evidence tending to 
show him guilty of unconnected offenses must be 
excluded.” 









In Hermansky vs. United States, 7 Fed. (2nd) 458, 
the court said: 

“Assignment of error No. 44 relates to the 
admission of certain evidence. When the wit¬ 
ness Samardick was on the stand, he was asked 
why he sent Agents Gewinner and Engle to the 
drug store of defendant. Objection was made to 
this, but overruled, and this answer given: “A. I 
had many complaints of bootlegging, up there in 
that store, previous to May 20, 1924, and I sent 
Gewinner and Engle there,” etc. Objection was 
made to the question, and exception noted. The 
admission of this evidence, we think, was error. 
It is hearsay and incompetent, and doubtless there 
is a certain amount of prejudice arising there¬ 
from.” Kolp vs. United States (C.C.A.) 2 Fed. 
(2nd) 953; Biandi vs. United States, 259 Fed. 93, 
170 C.C.A. 161.” 


Without unnecessarily citing a great! number of 
cases, the Court’s attention is called to the case of 
Mattson vs. United States, 7 Fed. (2nd) 427, decided in 
the Eighth Circuit of the Circuit Court of Appeals, 
which is almost identical with this particular case, in 
that the defendant there was charged with the sale 
and possession of intoxicating liquor as was the de¬ 
fendant here, and in that case, there was only one wit¬ 
ness to testify tp the sale as in this case. That wit¬ 
ness testified that he went to the home of the defend¬ 
ant where he bought the liquor from the defendant 
and paid one dollar for it: 

“On cross-examination by defendant’s counsel, 
he testified that he went to the defendant’s place 
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as a government officer; that he used his own 
money, but the government reimburses him for 
the money that he spends in buying evidence; that 
he went there to get evidence in his work; and 
that, of course, he did not inform the defendant 
of that fact. He testified to nothing else on his 
cross-examination. Thereupon, over the objec¬ 
tion and exception of counsel for the defendant 
that the following testimony was hearsay and in¬ 
competent, Vittala testified on redirect examina¬ 
tion by counsel for the government as follows: 

“Q. How did you happen to go down there to 
this Mattson place ? A. Well, there was so many 
complaints about that place that she was selling 
liquor. 

i 

‘ ‘ Q. And that is the reason why you went down 
there? A. Yes, sir. 

j 

“Q. It had reached you as a federal prohibi¬ 
tion agent that liquor had been sold at that place ? 
A. Yes, sir. 

“Q. Had you had more than one complaint? 
A. Well, we had three or four of them. * * * 

“Q. When did those complaints come in with 
reference to the time that you went down there? 
* * * A. Well, the last one just a day or two! be¬ 
fore I was over there—I got a card— 

“Q. Never mind about that. 

“The Court: Yes. 

“Q. But you received a complaint a day or 
two before you went down there to attempt to 
make this buy? A. Yes, sir.” 

! 

I 

♦ * # * * 

“There were two clear and simple issues on 
trial together in this case: First, did the defend- 
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ant sell Mr. Vittala a bottle of moonshine whiskey 
at her residence on July 26,1922? Second, did she 
have unlawful possession of intoxicating liquor at 
her residence on August 2, 1922? The testimony 
of Mr. Vittala on his redirect examination was 
clearly inadmissible and fatally prejudical to the 
case of the defendant, because it was bald hear¬ 
say, or hearsay of hearsay. It was not competent 
evidence that the defendant had ever sold any 
liquor, for no witness who knew of any such sale 
testified or offered to testify to that fact except 
Mr. Vittala. It was so indefinite that it gave the 
defendant no chance or opportunity to refute it. 
It specified no person who made any of the com¬ 
plaints to which Vittala testified. It specified no 
time when, place where, or circumstances sur¬ 
rounding any such complaints which could give 
the defendant any chance or opportunity to re¬ 
fute or contradict the testimony regarding such 
complaints, and it was no competent evidence of 
either of the charges contained in the information. 

“For this reason, the judgment below must be 
reversed, and the case must be remanded to the 
court below for a new trial, and it is so ordered.” 


In the light of the foregoing decisions, it is respect¬ 
fully urged that the court erred in admitting this testi¬ 
mony and for this reason, the judgment heretofore 
entered herein should be reversed. 

Respectfully submitted, 
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Harry T. Whelan, 
William B. O’Connell, 
Attorneys for Appellant. 



